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August 8, 2018

Kristen Sadtler

Water Enforcement Manager
VA DEQ - Central Office
P.O.Box 1105

Richmond, VA 23218

Dear Ms. Sadtler:

On behalf of the Chesapeake Conservancy, thank you for the opportunity to
respond to the Proposed Special Order By Consent for Violations at Virginia
True Golf Course, promulgated by the Virginia Department of Environmental
Quality (DEQ). While we appreciate DEQ’s investigation of the repeated
violations that have occurred in conjunction with this project, we believe the
proposed consent order falls short in three key areas: an insufficient civil
assessment, no requirement to replant trees that were uprooted and burned during
the illegal clearing, and no plan to require an undisturbed forested setback to
prevent future collapses of the adjacent high bluffs known as Fones Cliffs.

As we pointed out in a June 2018 letter to DEQ Director David Paylor, Fones
Cliffs is a nationally significant feature along the Rappahannock River. In its
Conservation Strategy for the Captain John Smith Chesapeake National Historic
Trail (Trail), the National Park Service (NPS) identifies Fones Cliffs as a “high
potential historic site” and specifically as a “significant voyage stop in a setting
that is highly evocative of the 17" century.” It was August 1608 when the
Rappahannock Tribe first encountered John Smith at Fones Cliffs, and the
interaction is vividly captured in Smith’s journal. In 2016, researchers from St.
Mary’s College of Maryland documented Fones Cliffs and its environs as part of
the Indigenous Cultural Landscape of the Rappahannock Tribe, who received
Federal recognition in 2018.

The mission of the Chesapeake Conservancy is directly aligned with promoting
and defending the Trail, especially those iconic locations like Fones Cliffs that
NPS has identified as being especially important in telling the story of early
North American explorers and the tribes they encountered.

The fact that archeological resources were present on the property was made part
of the public record when it was proposed for a conservation easement by
Virginia Outdoors Foundation in October 2013. In January 2018, soon after the
illegal clearing was discovered, the Chesapeake Conservancy publicly implored
Virginia True Corporation to allow access for archeological investigations before
any further damage could occur. That request was ignored.



The potential loss of undocumented archeological resources from the illegal clearing and
subsequent earth moving to install stormwater controls is devastating to those who seek to
understand the culture of American Indian tribes at the time of the earliest European settlements
into what would become the United States.

While protecting cultural and historic resources is not a statutory responsibility of DEQ or the
State Water Control Board, the fact that Virginia True Corporation was well aware of
undocumented archeological resources at this site, and chose to uproot trees and clear over 13
acres to bare ground without consulting regulatory authorities, should be factored into DEQ’s
response.

Fones Cliffs are well known and well documented as a concentration area for bald eagles, where
the resident breeding population is joined by migratory eagles from across the entire length of
the Atlantic Flyway. The Cliffs are part of the Lower Rappahannock Important Bird Area,
designated as “globally important” by the National Audubon Society. The Rappahannock River
itself is a treasure of the Commonwealth, being the longest free-flowing river in the Eastern
United States. Rappahannock River Valley National Wildlife Refuge was established in 1996 in
recognition of the tidal Rappahannock’s importance to bald eagles, wintering waterfowl,
migratory songbirds, and the habitats on which they depend. Fones Cliffs is identified in the
refuge’s Land Protection Plan as being among the highest priorities for conservation.

There is no question that Fones Cliffs and the Rappahannock River are atypical for the
concentration of natural and cultural resources they harbor. The Virginia True Corporation,
despite repeatedly being made aware of these values, and publicly promising to protect and
celebrate them, demonstrated a willful disregard for state law by illegally clearing over 13 acres
in this sensitive area. Accordingly, we find that the proposed civil payment of $42,000 to be
inadequate and not commensurate with the significant losses of natural and cultural resources
resulting from the unpermitted activities of the Virginia True Corporation. For an entity that has
embarked, albeit illegally, on a project reported to cost hundreds of millions of dollars, a $42,000
fine can simply be chalked up to the cost of doing business. Their slow reaction to the initial
warning letter from DEQ and the “stop work” order from Richmond County, resulting in two
subsequent notices of violation from DEQ), attests to the company’s initial laissez faire attitude.

In addition to our deep concern about the loss of wildlife habitat and archeological resources, we
remain concerned about the massive amount of non-point-source pollution that has entered, and
continues to enter, the Rappahannock River and its adjoining wetlands. When describing non-
point-source pollution in the Chesapeake Bay, the DEQ website states, “By volume, sediment is
the greatest pollutant of all.”! Since the illegal clearing at Fones Cliffs began approximately nine
months ago, tons of sediment have eroded into the river and wetland ravines. Because the
remedial actions required by DEQ and Richmond County have yet to be completed, sediment
continues to wash into the river.

l(www.deq.virginia.gov/Programs/Water/WaterQualityInformation TMDLs/NonpointSourcePoll
utionManagement/NonpointSourcePollution.aspx, accessed August 2, 2108.




Even more disturbing to those who care about the health and vitality of the Rappahannock River,
the Proposed Consent Order under consideration by DEQ does not take into account the massive
sloughing off of the cliff face that occurred after the second notice of violation was issued to
Virginia True. We are told that DEQ could not determine a direct causation between the illegal
clearing (and incomplete remediation) and the sloughing off of trees and sediment from the top
of the cliffs and the cliff face that occurred in May 2018 after significant rain events over the
Northern Neck.

We have reviewed many photographs, including historical photos from previous cliff failures
that we believe provide clear evidence that clearing trees near the edge of the cliff top results in
increased water flow, loosening of the porous diatomaceous soil, and cliff failure. This in turn
results in tons of sediment washing into the river at a time when Chesapeake Conservancy, state
and local governments, and conservation partners from across the Chesapeake Bay watershed are
developing and implementing plans to reduce sediments and nutrients from entering the Bay.

In terms of remediation, we are concerned that the Proposed Consent Order does not require
Virginia True Corporation to replant trees that were illegally uprooted and burned. This
previously forested area extending landward from the top of the cliffs not only provided optimal
bald eagle habitat, but acted to dampen the eroding effects of heavy rainstorms like those that
have pummeled the Northern Neck this summer. Virginia Ture’s engineer publicly stated his
opinion that no engineered stormwater controls would have prevented the erosion from the
illegally cleared area that was observed due to the heavy rains of May 2018. However, other
portions of Fones Cliffs that were not disturbed did not experience the cliff failures such as that
seen immediately adjacent to the cleared area.

Accordingly, we strongly recommend that Virginia True Corporation be required to plant trees
across the entire cleared area to reduce erosion resulting from heavy rain events which are surely
to happen again and again. By allowing them to plant grass instead of trees, DEQ is allowing the
Virginia True Corporation to gain traction on one of its ultimate goals, which is an unobstructed
view of the river from the planned hotel, condos, and golf course. This statement is based on
Virginia True’s preliminary plans and sketches, since no final development plan has been
submitted.

Our final concern is about the future of this sensitive area. We have reviewed the report
prepared for the Virginia True Corporation by the Virginia Shoreline Erosion Advisory Service,
a program within the Department of Conservation and Recreation. Among other
recommendations, the report calls for establishment and maintenance of an undisturbed
vegetated buffer landward from the cliff edge that extends twice the height of the cliff. The
height of the cliff where the illegal clearing occurred is approximately 140 feet, thereby requiring
a 280-foot undisturbed buffer. This buffer would create positive impacts in three meaningful
ways: preventing erosion into the Rappahannock River, maintaining prime bald eagle habitat,
and protecting archeological resources such that they can be studied and documented.



In addition to our comments above, we are attaching 467 signers of an online petition that we
circulated to our many supporters who share our concerns about water quality in the

Rappahannock River and protecting the extraordinary natural and cultural resources of Fones
Cliffs.

resident and CEO
Chesapeake Conservancy



Speak Up for the Eagles at Fones Cliffs!
Join Us in Asking Virginia DEQ to Hold
Violators Responsible for Cliff
Degradation

Signers of this petition join Chesapeake Conservancy,
Chesapeake Bay Foundation, Essex County Countryside
Alliance, Friends of the Rappahannock, Northern Neck
Audubon Society, Preservation Virginia, Rappahannock
Indian Tribe, Rappahannock Wildlife Refuge Friends, and
Scenic Virginia to demand action by the Virginia
Department of Environmental Quality (DEQ). We call on
DEQ to hold the violators accountable for degradation
occurring at Fones Cliffs along the Rappahannock River in
Richmond County, Virginia.

Following the illegal clearing of 13 acres in the fall of 2017, and two significant rain
events along the Northern Neck in May 2018, massive amounts of cliff face adjacent to
the cleared area sloughed off, sending entire trees and tons of sediment to the bottom
of the cliff and into the Rappahannock River. Fones Cliffs is a national treasure. ltis ...

 aniconic feature of the Captain John Smith Chesapeake National Historic Trail:

« a globally significant Important Bird Area for both resident and migratory bald eagles
and other migratory birds;

« the ancestral territory of the Rappahannock Tribe, and remains largely un-surveyed
for archeological resources which are disappearing before they are discovered and
documented.



DEQ has previously issued two notices of violation for illegal clearing of trees and other
vegetation, and slow response in remediation at Fones Cliffs. Now, DEQ must:

» Require the violator to rapidly complete installation of storm water and
erosion control measures;

« Require the violator to remediate damaged areas, including replacement of
trees illegally uprooted months ago;

» Levy significant fines upon the violator to send a strong message that further
skirting of environmental regulations will not be tolerated;

+ Work with Richmond County to require permanent protection and
maintenance of forested buffers extending landward from the cliff edge
sufficient to minimize further major sloughing of the cliff face, at least a 2:1
ratio of cliff height to buffer width; and

« Work with the Rappahannock Tribe, the Virginia Department of Historic
Resources, and researchers to require the violator to conduct archeological
surveys in areas proposed for clearing and that hold a high probability of
containing archeological resources.
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8/8/2018 Andrew Sharp
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Gruben
Habada
Halbert
Hapner
Hisky
hoffman
Holthaus
Howe
Humphrey
Hunt
Husband
lacangelo
Jentoft
jhangiani



6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018

V. Ross
Heidi
Elsa
Louis
judith
Emilie
James
Rebecca
Gary
Glennda
Tiffani
Patricia
Jackie
Cindy
Tamara
Mary Ann
Haydn
Gale
Jennifer
Carol
Kathleen
Terry
Carrie
Alan
Marilyn
Ron
Darlene
Brian
josh
John

.
Carolyn
Ann
jeffrey
David
Jared
James
Helen
Louise
Cate
Marilyn
Lawrence
Rachel

Johnson
Johnson
Katana
Keddell
keeley
Knud-Hansen
Krist
Lawson
Lepore
Lockard
Long
Markel
Maroney
Marshall
McCauley
McFarland
McLean
McLean
Mehring
Metzger
Miggins
Moody
Morrison
Peterson
Pugh
Pugh
Quinn
Resh
Rettenmayer
Reynolds
Richardson
Riday
Rose
Rosenfeld
Saavedra
Schultz
Shelton
Sieracki
Simone
Smith
Sobel
Somer
Soobitsky



6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/15/2018
6/14/2018
6/13/2018
6/13/2018

Anne

Mac

Dawn

Ann
Jeffrey
Earline
Janice
Betsy
Carolyn
tara

Eric

Rob

Henry Lake
Patricia Dreame
Elizabeth
Shelly
Susan
Jody

Edie

Storey
Taborn
Turner
Vanture
Wainscott
Walker
Wallach
Washington
Wheatley
wheeler
Whisenhunt
White
Wilson
Wilson
Wood
Woollard
Shingledecker
Couser
Dodge





